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APPELLANTS' REPLY ARGUMENT 
I. APPELLEES MISCHARACTERIZE THE CORPORATE STRUCTURE OF EAST 
JORDAN IRRIGATION COMPANY 
East Jordan Irrigation Company ("East Jordan") was 
organized as a corporation under Utah Territorial Law and exists 
today as a non-profit corporation. (Stipulated Facts (hereinaf-
ter "S.F.") 1, 2 and 3 attached to Brief of Appellants and found 
in the Record at R579.) The Articles of Incorporation, as 
amended in 1902, 1916 and 1922, (the "Articles") refer to East 
Jordan as a corporation. (S.F. Exhibit "B.") In 1963, East Jor-
dan became a non-profit corporation pursuant to § 16-6-20(c) of 
the Utah Nonprofit Corporation Act. 
Appellees mischaracterize the corporate structure of 
East Jordan and inappropriately rely on authority construing the 
nature of water distribution entities very different from East 
Jordan. Contrary to Appellees' Brief (referred to herein as 
"Payson's Brief"), the articles of incorporation do not identify 
East Jordan as a mutual water company or a mere "corporate water 
master" (Payson's Brief, pp. 9, 15). Nor is East Jordan a mutual 
ditch company under Colorado law (Wadsworth Ditch Company v. 
Brown, 39 Colo. 57, 88 P. 1060, 1061 (1907); Payson's Brief, 
p. 17, n.23), a "lose sort of mutual agreement" (East River 
Bottom Co, v, Boyce, 102 Utah 149, 150, 128 P.2d 277, 278 (1942); 
Payson's Brief, p. 26, n.40) or a community lateral association 
under Idaho law (Bishop v. Dixon, 94 Idaho 171, 483 P.2d 1327 
(1971); Payson's Brief, p. 28, n.43). Appellants agree with the 
analysis of the California court in Consolidated People's Ditch 
Company v. Foothill Ditch Co,, 269 P. 915, 920 (Cal. 1928): 
The term "mutual water company" much stressed 
by the appellants herein as defining these 
several corporations, has no defined legal 
meaning which would serve to differentiate 
corporations organized for the acquiring of 
water rights and the distribution of water 
from other corporations owning and adminis-
tering property for the benefit of their 
stockholders, nor have the stockholders in 
that class of corporation any other rights 
than have those of corporations in general 
with respect to the administration of the 
affairs and properties of the corporation, 
[emphasis added] 
East Jordan (sometimes referred to as the "Company") is 
an irrigation company organized as a Utah non-profit corporation. 
The relationship between the shareholder and the board of direc-
tors is defined by corporate law, articles of incorporation and 
company policy unique to East Jordan. Under these provisions and 
policies, East Jordan's Board of Directors, rather than each of 
the Company's more than 650 shareholders, has the exclusive 
authority to file applications to change the point of diversion, 
place and manner of use of Company water rights. This is partic-
ularly true where, as in this case, the change application 
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removes water from East Jordan's canal and distribution system to 
a municipal well beyond the Company's control. 
II. UNDER CORPORATE LAW, EAST JORDAN'S WATER RIGHTS ARE CORPO-
RATE ASSETS AND CANNOT BE APPROPRIATED FOR THE EXCLUSIVE USE 
OF THE SHAREHOLDER. 
In furtherance of the business purposes of East Jordan 
set forth at Article III, the Company acquired water rights in 
the Jordan River and Utah Lake. (S.F. 11 3.) Since acquisition 
of Company water rights, the Board of Directors alone has set 
policies for administration, control and preservation of Company 
waters, including the filing of change applications. (S.F. UU 5 
and 6; East Jordan's Brief at p. 18.) Authority to manage Com-
pany water rights is exclusively vested in the Board of Directors 
pursuant to Article VII which empowers the Board with "the gen-
eral supervision, management, direction and control of all busi-
ness and affairs of the Company of whatever kind." 
Appellee asserts that this broad grant of authority 
somehow does not apply to Payson's removal of Company water 
rights out of East Jordan's canal under a change application 
filed in the name of a shareholder, without the consent and over 
the objection of the Board of Directors. (Payson's Brief, 
pp. 25-26.) Appellee further argues that in the absence of a 
specific bylaw requiring the Company to file and approve change 
applications, the shareholder somehow "retains" a common law 
right to change. (Payson's Brief, p. 27.) Finally, Appellee 
- 3 -
asserts that East Jordan's incorporation in 1963 "cut off" share-
holder's "common law" rights. (Payson's Brief, I.A. p. 11.) 
These assertions are inconsistent with the facts of this case, 
with general corporate law regarding management of Company assets 
and with the articles and policies of East Jordan. 
A. East Jordan's Policy Requiring the Filing of a Change 
Affecting Company Water Rights in East Jordan's Name 
and with Company Consent is Consistent with the Pur-
poses for Which the Company was Incorporated. 
Payson has stipulated that it filed an application in 
its name to change the waters of East Jordan without the consent 
of the Board of Directors. (S.F. Iffl 10 and 12.) This action is 
in clear violation of the Board's policy requiring that a change 
application be filed in the name of East Jordan with the prior 
consent of the Board of Directors. (S.F. f 6.) In an effort to 
defend its change application, Appellee has challenged the 
Board's policy as ultra vires. However, the Board's change pol-
icy is within the scope of its authority to manage Company water 
rights for the benefit of the Company as a whole and is consis-
tent with the purposes for which the Company was incorporated. 
Payson's change application was filed in violation of this policy 
and was improperly approved by the State Engineer over East Jor-
dan's objection. 
Article III of East Jordan's Articles defines the pur-
suit or business of East Jordan as: 
[T]he construction, operation and maintenance 
of a canal — said canal to extend from a 
point in the Jordan River in Salt Lake 
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County, Utah Territory, known as the Jordan 
Darn, . . . to a point at, or near, Salt Lake 
City, or to any intervening point, the pur-
pose of said canal being to direct a portion 
of the waters of the said Jordan River, to be 
appropriated, used, disposed of, sold and 
distributed by said association. . . . The 
place of general business of said company to 
be in Salt Lake County and Territory of Utah. 
(1878 Articles of Association; S.F. Exhibit A.) East Jordan's 
policy requiring the filing of a change affecting Company water 
rights in East Jordan's name with the Board of Directors' consent 
is consistent with the business purposes of the corporation as 
set forth in Article III. Therefore, under Utah law, the policy 
is valid and enforceable. 
In Park v. Alta Ditch and Canal Company, 23 Utah 2d 86, 
458 P.2d 625 (1969), this Court upheld the decision of the offic-
ers of a mutual water corporation to enter into exchange agree-
ments regarding the company's waters over the objection of a 
shareholder. As in this case, the shareholder asserted that the 
corporation did not have the express authority under the articles 
of incorporation to make such a policy. This Court recognized 
that the corporation must have latitude to carry out its 
purposes: 
[T]he corporation should have the powers 
expressly given and those that are necessar-
ily implied in order to enable it to effi-
ciently and effectively carry on the purposes 
for which it is created. 
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458 P.2d 625. Alta Ditch is significant in that the Court liber-
ally construed corporate purposes very similar to those set forth 
at Article III of East Jordanfs Articles, noting: 
The significant fact is that the Alta 
corporation is not attempting to engage in 
any other business. The problem presented 
here relates to the manner in which it car-
ries on the business it is engaged in: that 
is, the transportation and distribution of 
water to its shareholders. 
458 P.2d 627. 
In this case, the Board's change policy is consistent 
with the business purposes of East Jordan set forth at Article 
III. These purposes are appropriation, distribution and use of 
Company waters by the association within the service area of the 
East Jordan canal. These purposes are served by the Board's 
change policy in several ways. By requiring that the application 
be filed in the name of the Company, the policy preserves East 
Jordan1s legal title to its water rights. Prior approval of the 
application allows the Board to determine whether the proposed 
change is consistent with corporate purposes. Providing the Com-
pany with notice of the change prevents possible forfeiture of 
Company water rights due to neglect or non-use. Finally, Board 
review may preserve Company water rights from being fractional-
ized by individual shareholders. These are all interests which 
serve the very purpose for which the irrigation company was 
formed. 
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B. East Jordan's Policy Requiring the Filing of a Change 
Affecting Company Water Rights in East Jordan's Name 
and with Company Consent is Consistent with the 
Requirement that Company Assets be Managed for the Ben-
efit of All Shareholders, 
East Jordan's change policy is the only effective way 
to manage corporate assets for the benefit of all 650 sharehold-
ers as a whole, rather than serving the exclusive interests of 
any one shareholder. This policy is consistent with Article VII 
which delegates the management, direction and control of all 
business and affairs to the Board of Directors. It is well set-
tled under corporate law that company assets must be managed for 
the corporation as a whole, rather than for individual sharehold-
ers. Park v. Alta Ditch & Canal Company, 23 Utah 2d 86, 458 P.2d 
625 (1969). 
Under these circumstances, where East Jordan's change 
policy is consistent with the Articles and general corporate law 
regarding the management of company assets, a bylaw expressly 
prohibiting a shareholder from filing a change application with-
out approval of the Company is not necessary. East Jordan has 
not adopted bylaws for any purposes, choosing instead to manage 
its corporate affairs pursuant to articles of incorporation and 
policies set by the Board of Directors at regularly scheduled 
meetings. This practice is consistent with S 16-6-44 of the Utah 
Non-Profit Corporation Act, f,a non-profit corporation may, but 
need not, adopt bylaws." 
Indeed, contrary to Payson's argument, in the absence 
of a bylaw or policy authorizing a shareholder to file such 
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change applications, the Articles do not allow for the removal of 
Company water rights from the distribution system. Article III 
specifically defines the geographical boundaries of the service 
area of the East Jordan Canal as being within Salt Lake County, 
Payson's change application removes Company water rights from the 
East Jordan Canal within Salt Lake County to a municipal well 
located in Utah County. Therefore, without specific Board 
approval, this transfer appears to be beyond the business pur-
poses set forth in the Articles. 
Payson also argues that the municipal well in Utah 
County has somehow become part of the Company's distribution sys-
tem under the change application. (Payson's Brief, p. 39.) This 
is implausible. The municipal well is located in Utah County 
outside the service area of East Jordan which is limited to Salt 
Lake County. There has been no conveyance of Payson's municipal 
well to East Jordan. In fact, such a conveyance from the munici-
pality is barred by Article XI, Section 6 of the Utah 
Constitution: 
No municipal corporation, shall directly or 
indirectly, lease, sell, alien or dispose of 
any waterworks, water rights, or sources of 
water supply now, or hereafter to be owned or 
controlled by it. 
Finally, Payson's argument that East Jordan's protest 
of the change application in proceedings before the State Engi-
neer somehow substitutes for Board review and approval of the 
change application prior to filing is absurd. Payson did not 
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obtain the consent of East Jordan prior to filing the change 
application; therefore, East Jordan objected to the application 
before the State Engineer. (S.F. 111 12 and 14.) Even assuming 
that the shareholder was not aware of the Company's change policy 
prior to filing the application, East Jordan's protest before the 
State Engineer put Payson on notice of this policy and the fact 
that the shareholder was acting beyond its authority. Once made 
aware of this violation of East Jordan's policy, the shareholder 
should have withdrawn the application or the State Engineer 
should have disapproved the change. Rather, the State Engineer 
substituted its judgment for that of Company management and 
approved the change in violation of East Jordan's policy. The 
State Engineer was without jurisdiction to proceed in the face of 
a dispute between the owner of legal title and the shareholder. 
(East Jordan's Brief, pp. 36-41.) Certainly, the State Engi-
neer's proceedings did not substitute for review and approval of 
the change application by East Jordan's management and in fact 
the State Engineer approved the application over the Board's 
objection. 
C. As Owner of Legal Title to Company Water Rightsy East 
Jordan Has the Exclusive Right to Change Company Water 
Rights. 
Appellee argues that East Jordan's change policy some-
how "cuts off" rights previously held by the shareholder. This 
argument is simply not consistent with the facts of this case. 
As owner of legal title to Company water rights, the Board of 
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Directors has the exclusive right to change Company water rights. 
(East Jordanfs Brief, pp. 28-32.) There is no evidence of record 
that legal title to Company water rights was ever held by any 
incorporator or shareholder. Contrary to the inference at pages 
11-12 of Payson's Brief, East Jordan's incorporators did not con-
tribute title to water rights to the Company in exchange for 
stock. Article IV of East Jordan's 1878 Articles lists the 
amount of stock subscribed and notes that the original incorpora-
tors either paid money or contributed labor to construct the 
canal in return for stock. (S.F. Exhibit "A.") 
Indeed, the individual shareholders never held title to 
any of the subject water rights prior to formation of the Com-
pany. Prior to diversion of Company water rights from Utah Lake 
and Jordan River, East Jordan acquired lands and rights of way 
and constructed a system of canals, ditches and other facilities. 
East Jordan appropriated the Company water rights. Legal title 
to these water rights was adjudicated in 1901 by the Morse Decree 
and reconfirmed in 1909 under the Booth Decree in the Company's 
name, not in individual incorporators or shareholders. (S.F. 
II 3; East Jordan's Brief, p. 18.) 
Contrary to Payson's assertions, East Jordan's conver-
sion to a non-profit corporation in 1963 under the Utah 
Non-Profit Corporation Act did not divest the Board of Directors 
of its exclusive authority to approve and file change applica-
tions. Pursuant to § 16-6-22(4)(5) of the Act, East Jordan 
retained authority to manage and dispose of Company property and 
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assets. Officers and agents of East Jordan retained the author-
ity to "perform such duties in the management of the property and 
affairs of the corporation as may be provided in the articles of 
incorporation." Utah Code Ann. S 16-6-40. 
In sum, the shareholders of East Jordan do not have nor 
have they ever had the right to file a change application regard-
ing Company water rights. Payson's change application was filed 
contrary to the Board's change policy and interferes with the 
management of the Company's assets. 
III. UNDER UTAH'S APPROPRIATION STATUTES, THE COMPANY MUST FILE A 
CHANGE APPLICATION IN ITS NAME UNDER ITS LEGAL TITLE. 
A. The Doctrine of Prior Appropriation is Distinct from 
the Shareholder's Corporate Rights Regarding Company 
Assets. 
East Jordan does not dispute the fact that Utah and the 
majority of western states follow the doctrine of prior appropri-
ation. Appellants do dispute Payson's conclusion that applica-
tion of the doctrine of prior appropriation determines the 
respective rights of the shareholder and the board of directors 
regarding the management of Company water rights. A change in 
the point of diversion, place and manner of use of East Jordan's 
water rights, particularly a change removing water from the Com-
pany's service area and distribution facilities, involves the 
management of Company assets. When viewed as a matter of corpo-
rate law, the majority of states, including Utah, vest management 
of corporate assets in the board of directors, rather than in 
shareholders and shareholders are not entitled to the assets of 
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the corporation. Fower v. Provo Bench Canal & Irrig. Co,, 99 
Utah 267, 101 P.2d 372, 279 (1940); Summit Range & Livestock Co. 
v, Rees, 1 Utah 2d 195, 265 P.2d 381 (1953); Fletcher Cyc Corp. 
§ 5100 (Perm. Ed.); People v. Westfall, 522 P.2d 100, 191 (Colo. 
1974); Estate of Mellott v. Mellott, 574 P.2d 960 (Kan. App. 
1977); Christensen v. Skagit County, 401 P.2d 335 (Wash. 1965); 
Mainford v. Sharp, 569 P.2d 546 (Okla. App. 1977); First National 
Bank & Trust v. Hyman Novick Rlty., 416 N.Y.S. 2d 844 (S. Ct. 
1979); duPont v. duPont, 208 A.2d 509 (Del. 1965); 
Sterling-Midland Coal Co. v. Chicago-Williamsville Coal Co., 168 
N.E. 655 (111. 1924). The question of whether the Company has 
relinquished this management responsibility to its shareholders 
is an issue of corporate law requiring interpretation of East 
Jordan's Articles and Company policy. As set forth above, under 
the facts of this case, East Jordan's Board of Directors has 
clearly not relinquished authority to its shareholders to file 
change applications. 
Appellees cite cases from many jurisdictions regarding 
the rights of the appropriator to change the place and manner of 
use of water rights. In most of these cases, the water user held 
legal title to the water rights or the facts do not reveal how 
title is held. These cases do not address the issue before this 
court. In Moyle v. Salt Lake City, 50 Utah 356, 167 P. 660 
(1917), the court confirmed plaintiff's right to change under an 
exchange agreement but did not opine on the change statute. Both 
Patterson v. Ryan, 37 Utah 410, 108 P. 1118 (1920), and Tanner v. 
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Provo Reservoir Co., 99 Utah 139, 98 P.2d 695 (1940) involved 
quiet title actions regarding water rights in which both parties 
sought legal title. Sigurd City v. State, 105 Utah 278, 142 P.2d 
154 (1943) involved an adjudication of title to water rights. 
Salt Lake City v. Boundary Springs Water Users Ass'n., 2 Utah 2d 
141, 270 P.2d 453 (1954) involved a water association rather than 
a shareholder; however, the facts do not clarify whether the 
association was owner of the water title in question. In this 
matter, as opposed to those cases cited by Appellees, the issue 
concerns the relative rights of the shareholder as opposed to the 
Company to file a change under Utah Code Ann. § 73-3-3. The Utah 
Court has confirmed that as between these entities, the Company 
stands as the sole appropriator for purposes of filing an appli-
cation under Utah's change statute. Syrett v. Tropic and East 
Fork Irr. Co., 97 Utah 56, 89 P.2d 474, 476 (1939). 
Courts in only three states have directly addressed the 
respective rights of the shareholder and the company regarding a 
change. (East Jordanfs Brief, pp. 22-28.) Where a company holds 
legal title to the real property interest in the water right and 
the shareholder uses water under a stock certificate, California 
and Idaho require company consent to a change application. Con-
solidated Peopled Ditch Co. v. Foothill Ditch Co., 205 at 59, 
269 P. 915 (Cal. 1928); Idaho Code Ann. § 41-108. The Colorado 
court requires company consent to change only when the company 
has specific bylaws requiring such consent. Ft. Lyon Canal Co. 
v. Catlin Canal Co., 642 P.2d 501 (Colo. 1982). Therefore, under 
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the law of the majority of states addressing this issue, company 
consent to a change application is required. 
The Colorado decision cited by Appellee as the "land-
mark" may be precedent setting for Colorado, but no other state 
has followed it. Besides, that case is distinguishable on its 
facts and was decided under Colorado change procedure not appli-
cable in Utah. The court in Wadsworth Ditch Company v. Brown, 39 
Colo. 57, 88 P. 1060 (1907) construed the rights of a shareholder 
in a mutual ditch company to change water under a 1903 change 
statute. The facts of the case do not reveal how the mutual 
ditch company was formed or whether stock was acquired in 
exchange for contribution of water rights. The facts do reveal 
that, unlike the administrative change proceedings involving East 
Jordan's water rights, the court considered company bylaws and 
shareholder customs in weighing the parties1 respective rights to 
change. 
In this essential aspect, the Colorado change statute 
is quite distinct from Utah law. Under Colorado law, a change is 
commenced in a judicial proceeding. Therefore, the court is able 
to construe articles of incorporation, bylaws and corporate law 
in considering the change petition. In Wadsworth, the court 
retained jurisdiction under a change decree to "preserve invio-
late every right of the company and other stockholder as against 
petitioner." 88 P. 1062. The change procedure in Utah involves 
an administrative application rather than judicial decree. Utah 
Code Ann. § 73-3-3. The Utah State Engineer does not have the 
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expertise or authority to interpret corporate law, articles of 
incorporation or company policies. (East Jordan's Brief, 
pp. 36-41.) Therefore, the board of directors of the irrigation 
company serves a vital function in approving change applications 
prior to filing to ensure that the interests of other sharehold-
ers and the company as a whole is protected. If the company's 
approval to file a change application is arbitrarily denied, the 
shareholder's remedy under Utah law is a mandamus action in state 
court. (East Jordan's Brief, pp. 40-41.) 
The Idaho decision in Bishop v. Dixony 94 Idaho 171, 
483 P.2d 1327 (1971) is inapposite. This decision narrowly 
focuses on the applicability of the corporate consent provisions 
of the Idaho change statute to a community lateral association. 
The Idaho application statute construed by the court as it read 
prior to 1969 amendment provided: 
[l]f the right to the use of such water . . . 
is represented by shares of stock in a corpo-
ration, . . . no change in the point of 
diversion or place of use of such water shall 
be made or allowed without the consent of 
such corporation or irrigation district, 
except to land which may be irrigated through 
the same system . . . 
483 P.2d 1329. The court determined that the community lateral 
association was not a corporation under the change statute and 
that the change occurred within the association's system. 483 
P.2d 1329. The holding in Bishop is distinguished by the fact 
that East Jordan is organized as an irrigation company; 
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therefore, under Idaho law, corporate consent to change would be 
required. In addition, Payson's change application removes water 
out of the distribution system defined in East Jordan's Articles. 
(Appellant's Reply Brief, p. 8.) Finally, since the Bishop deci-
sion, the Idaho legislature has amended the change statute to 
remove the exception to corporate consent for change within the 
system. Such changes must be approved by a corporation under the 
current Idaho change statute. Idaho Code Ann. § 42-108 (1990). 
Appellee's attempt to dismiss the California ruling in 
Consolidated People's Ditch Co. v. Foothill Ditch Co.y 205 Cal. 
54, 269 P. 915 (Cal. 1928) by labeling California's water law as 
a "mixed bag of water law, including both riparian and appropria-
tion doctrines." (Payson's Brief, p. 19.) The court in Foothill 
Ditch carefully distinguished the subject corporation from compa-
nies organized by landowners with riparian rights with express 
reservation of water ownership in the landowners. 269 P. 920. 
However, the court was careful to base this distinction upon an 
analysis of corporate law rather than water law. Stockholders in 
corporations owning and administering property for the benefit of 
their stockholders were held to be entitled only to their propor-
tionate share of company owned waters. The court found that this 
interest could be taken only in the same manner as other share-
holders and was subject to the overall control of the corpora-
tion. 269 P. 920, 921. This is the better view and the majority 
rule which requires board of director approval prior to a change 
of company waters. 
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B, Utah Appropriation Statute. 
Title to Company water rights in Utah Lake and the Jor-
dan River were first adjudicated in East Jordan in 1901 under the 
Booth Decree. In 1903, the State of Utah adopted an appropria-
tion statute which is now codified at Title 73, Chapter 3 of the 
Utah Code. This statute sets forth the exclusive means of appro-
priation, use and change of use of water within Utah. Utah Code 
Ann. S 73-3-1. Under Utah's change statute when read as a whole 
and in the context of legislative history, East Jordan, as owner 
of title to Company water rights, is exclusively authorized to 
file a permanent change affecting these rights. 
Appellees improperly focus exclusively on Utah Code 
Ann. § 73-3-3(2) to argue that, "any person entitled to the use 
of water may" file a change application. The State Engineer has 
relied on this narrow construction to grant a shareholder's 
change over the protest of the company holding legal title to the 
subject water. In so doing, the State Engineer has ignored Utah 
Code Ann. § 73-3-3(2)(b) which specifies that, "no change can be 
made if it impairs any vested right without just compensation." 
Under the Memorandum Decisions and as a matter of stipulated 
fact, the State Engineer has reduced the amount of water to be 
released into the East Jordan Canal and has thereby impaired the 
vested water rights of the Company and other shareholders. (East 
Jordan's Brief, pp. 33-34.) 
In addition, in applying Utah Code Ann. § 73-3-3(2)(a), 
the State Engineer has failed to consider whether Payson is 
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"entitled to the use of water" in the manner proposed by the 
change application. Under corporate law, East Jordan's Articles 
and Company policy, unless and until the Board of Directors has 
approved a change of use, a shareholder is not "entitled to use 
of the water" as set forth at Utah Code Ann. S 73-3-3(2)(a). In 
this case, the use proposed by Payson's change application 
removes Company water rights to a point of diversion outside East 
Jordan's distribution system. Article III of East Jordan's Arti-
cles specifically limits its business purposes to distribution of 
water from Company diversionary facilities within a specific geo-
graphic area within Salt Lake County. The approved change appli-
cation is ultra vires in that it allows water to be taken from 
diversionary facilities not owned by the Company (i.e., Payson's 
municipal well) at a point of diversion located outside East Jor-
dan's service area. 
The narrow focus of the State Engineer on Utah Code 
Ann. S 73-3-3(2)(a) is also inconsistent with the broader pur-
poses and provisions of the Utah appropriation statute. Utah 
Code Ann. S 73-3-3(5)(a) provides that "the rights and duties of 
the applicants with respect to applications for permanent changes 
. . . shall be the same, as provided in this title for applica-
tions to appropriate." Appellees argue that this provision does 
not change the qualifications of the change applicant under its 
narrow reading of Utah Code Ann. § 73-3-3(2)(a). We disagree. 
Under Utah Code Ann. § 73-3-3(5)(a), unless the change applicant 
holds at least an application to appropriate, it does not have 
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the right to file a permanent change. As set forth under the 
general appropriation statute at Utah Code Ann. S 73-3-1: 
[N]o appropriation of water may be made and 
no rights to the use thereof initiated . . . 
except application for such appropriation 
first be made to the state engineer in the 
manner hereafter provided and not otherwise, 
[emphasis added] 
This language is consistent with Utah Code Ann. S 73-3-3(8)(a) 
which provides that "any person holding an approved application 
for the appropriation of water may . . . file a change 
application." 
Finally, the narrow focus of the State Engineer on Utah 
Code Ann. § 73-3-3(2) ignores the legislative history of this 
provision. The phrase "any person entitled to the use of water" 
first appeared in the 1909 change statute. Under that statute, 
the phrase "any person, corporation or association entitled to 
the use of water" was clearly qualified to require that the 
applicant for change be the owner of the water right or any per-
son holding approved application for appropriation. Laws of Utah 
1909, ch. 62, S 1288x24. In 1937, the change statute was revised 
substantially to define the difference between permanent and tem-
porary change applications. See Bonham v. Morgan, 788 P.2d 497, 
500-501 (Utah 1989). Incidental to these modifications, the sec-
ond paragraph of the statute was amended to replace the phrase 
"of the owner" with the word "therefor." This deletion was noth-
ing more than statutory shorthand. The basic notion of water 
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right ownership remained through the statute. The third para-
graph, for example, requires the applicant to describe "his water 
right." The fifth paragraph requires the "holder" of an approved 
application to file for the change and this language now appears 
at Utah Code Ann. § 73-3-3(8)(a) (1990). (The 1937 statute is 
underscored at Appendix A hereto to reflect these amendments.) 
Therefore, when read as a whole, and in the context of 
legislative history, the Utah change statute clearly requires the 
appropriator of legal title, rather than someone claiming under 
the appropriator1s title, to file the change application. The 
narrow construction of the change statute suggested by Appellees 
violates the rule of statutory construction which requires that 
the statute be interpreted as a whole, rather than in piecemeal 
fashion. Amax Magnesium Corp. v. Utah State Tax Commission, 796 
P.2d 1256 (Utah 1990); Peay v. Board of Education of Provo City 
Schools, 14 Utah 2d 63, 377 P.2d 490, 492 (1962). 
IV. THE STATE ENGINEER LACKS AUTHORITY TO INTERVENE IN CORPORATE 
AFFAIRS BY APPROVING THE SHAREHOLDER'S CHANGE APPLICATION 
OVER THE OBJECTION OF THE BOARD OF DIRECTORS. 
Contrary to the assertion of Appellees, deference to 
the State Engineer is accorded only as to factual matters regard-
ing water appropriation, not regarding interpretation of stat-
utes, corporate law, articles of incorporation and company pol-
icy. The fundamental issue raised on this appeal involves the 
right of a shareholder of an irrigation company to file a change 
application removing water out of the company's service area 
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without approval and over the objection of company management. 
Once East Jordan filed a protest to the change application filed 
by the shareholder, this dispute was no longer a matter within 
the jurisdiction or expertise of the State Engineer. (East Jor-
dan's Brief, pp. 36-41.) 
The case law cited by Appellees regarding deference to 
the State Engineer is inapposite. Indeed, the quotation from 
Central Bank and Trust Co. v. Brimhall, 497 P.2d 638 (Utah 1972) 
referenced at pp. 48-49 of Payson's Brief, does not pertain to 
the State Engineer. The case refers to the Banking Commissioner 
in a matter finding that a bank holding company was not a branch 
bank. The responsibilities of the Bank Commissioner are distinct 
from those of the State Engineer who is not legally trained. 
U.S. v. Fourth Judicial District Court, 242 P.2d 774, 777 (1952). 
In addition, because this matter arises as a de novo 
review of the State Engineer's decision, the court has only that 
jurisdiction which the State Engineer had in reviewing the change 
application. (East Jordan's Brief, p. 39.) Therefore, if the 
State Engineer was without jurisdiction to decide this matter, 
this Court is likewise without jurisdiction to consider a change 
application filed by a shareholder. 
Finally, Appellee raises numerous policy arguments 
regarding why shareholders should be allowed to file change 
applications in their own names. These issues all relate to mat-
ters within the exclusive domain of the Board of Directors of 
East Jordan and are beyond the jurisdiction of the Utah State 
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Engineer. For instance, the Appellee alleges at pp. 40-41 of its 
Brief that East Jordan has "surplus water" arising from urbaniza-
tion of farm land. East Jordan disputes this allegation which is 
not a matter of stipulated fact. However, if there were surplus 
waters within the system, this would be a matter for the Board of 
Directors to address to avoid the forfeiture of water rights. 
Similarly, the Appellees critique East Jordan's decision to 
approve and file a change application concerning Salt Lake County 
Water Conservancy District. (Payson's Brief, p. 43.) In that 
case, the shareholder followed East Jordan's change policy and 
the Board of Directors approved the filing of change applica-
tions. However, the decision to grant or deny the filing of this 
change application affecting Company water rights is within the 
sound discretion of the Board of Directors, not the Utah State 
Engineer. Park v. Alta Ditch and Canal Company, 23 Utah 2d 86, 
458 P.2d 625 (1969). 
CONCLUSION 
For all of the foregoing reasons, Appellants respect-
fully request this Court to reverse the ruling and final judgment 
entered by the District Court and remand this case to the State 
Engineer with instructions to disapprove Payson's change 
application. 
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APPENDIX "A" 
Any person [corporation or association] entitled to 
the use of water may change the place of diversion or use and may 
use the water for other purposes than those for which it was 
originally appropriated, but no such change shall be made if it 
impairs any vested right without just compensation. Such changes 
may be permanent or temporary. Changes for an indefinite length 
of time with an intention to relinquish the original point of 
diversion, place, or purpose of use are defined as permanent 
changes. Temporary changes include and are limited to all 
changes for definitely fixed periods of not exceeding one year. 
Both permanent and temporary changes of point of diversion, 
place, or purpose of use of water including water involved in 
general adjudication of other suits, shall be made in the manner 
provided herein and not otherwise. 
No permanent change [of point of diversion, place or 
purpose of use] shall be made except on the approval of an appli-
cation therefor [of the owner] by the state engineer. [Before 
the approval of any such application the State Engineer must at 
the expense of the applicant, to be paid in advance, give notice 
thereof by publication in some newspaper having general circula-
tion within the boundaries of the river system or near the water 
source in which the point of diversion of the water is located, 
such notice shall give] Such applications shall be made upon 
blanks to be furnished by the state engineer and shall set forth 
the name of the applicant, the quantity of water involved, the 
stream or source from which the appropriation has been made, the 
point on the stream or source where the water is diverted, the 
point to which it is proposed to change the diversion of the 
water, the place, purpose and extent of the present use, and the 
place, purpose and extent of the proposed use [Said notice shall 
be published at least once a week for period of four weeks. Any 
person interested may, at any time within thirty days after the 
last publication of said notice, file with the State Engineer a 
protest against the granting of said application for change of 
point of diversion, place or purpose of use, stating the reasons 
therefor, which shall be duly considered by the State Engineer, 
which shall approve or reject said application for change of 
point of diversion, place or purpose of use.], and other such 
information as the state engineer shall require. The procedure 
in the state engineers office and the rights and duties of the 
applicant with respect 
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information as the state engineer may require. The state engi-
neer shall make an investigation and if such temporary change 
does not impair any vested rights of others he shall make an 
order authorizing the change. If he shall find that the change 
sought might impair such rights he shall give notice of the 
application to all persons whose rights may be affected thereby 
and shall give them an opportunity to be heard before authorizing 
the change. Such notice may be given by regular mail five days 
before the hearing or by one publication in a newspaper of gen-
eral circulation in the county in which the original point of 
diversion or place of use is located five days before such hear-
ing. Before making an investigation or giving notice the state 
engineer may require the applicant to deposit a sum of money suf-
ficient to pay the expenses thereof. 
[Such] Applications for either permanent or temporary 
changes shall not be rejected for the sole reason that such 
change would impair vested rights of others, but [the applica-
tion] if otherwise proper, they may be approved [conditionally 
upon] as to part of the water involved or upon condition that 
such conflicting rights be[ing] acquired. 
Any person holding an approved application for the 
appropriation of water may in like manner, either permanently or 
temporarily, change the point of diversion, place or purpose of 
use. The determination of the state engineer shall be final, 
unless [appeal is taken to the district court within sixty days 
of written notice to applicant of the action of the State Engi-
neer.] an action to review his decision is filed within the time 
and in the manner provided by 100-3-14. 
Any person who changes or who attempts to change a 
point of diversion, place or purpose of use, either permanently 
or temporarily without first applying to the state engineer in 
the manner herein provided, shall obtain no right thereby and 
shall be guilty of a misdemeanor, each day of such unlawful 
change constituting a separate offense, separately punishable. 
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